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Issue 1: Legal Requirements and Duty to Cooperate

2 October 2015
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1.

Legal Requirements: Does the Plan meet all its legal requirements (e.g. in
relation to the Local Development Scheme; Sustainable Community Strategy;
Statement of Community Involvement; and Local Development Regulations,
2012)?

2.

Duty to Co-operate (DTC)

2.1

Has the Council worked collaboratively with other authorities and organisations
during plan preparation on strategic planning matters that cross administrative
boundaries?

2.2

In particular has the Plan’s approach to determining its housing requirements and
provision been compatible with that of neighbouring authorities? [A critical
factor is that the duty to co-operate (DTC) is incapable of modification at the
Examination stage].

2.3

Has the Council worked or liaised with the relevant bodies set out in the PPG?
How has the Council also co-operated with the relevant Local Enterprise
Partnerships (LEPs) and Local Nature Partnerships (LNPs)?

2.4

What particular outcomes can the Council point to in relation to DTC?
1. Issues Raised

1.1

A small number of objectors have argued that the council has failed to
demonstrate its Duty to Cooperate, primarily in relation to meeting the Objectively
Assessed Need for housing. (OAN). Key issues raised are outlined below:


The HBF state that it is not credible for the borough to be considered as a single
Housing Market Area and question the assumptions that underlie the OAN.
Taylor Wimpey contend that the plan does not meet its legal requirements, and
state that the housing figure does not represent the OAN and therefore there is
unmet need which will impact on neighbouring authorities. They also state that
the council has not approached neighbouring authorities to seek help in meeting
this unmet need. They also raise the approach by Test Valley Borough Council
to consider the possibility of taking 86 affordable dpa.



The HBF state that the council should consider how the effects of underprovision in other areas such as London, Berkshire and Surrey will impinge on
the borough’s housing need. A similar point is made by Taylor Wimpey who
contends that the demonstrable unmet needs within neighbouring authorities
such as Test Valley have not been addressed. Gladman notes that council must
demonstrate it has worked collaboratively with neighbouring authorities.
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The HBF and Judith Ashton Associates purport that the local plan is not making
an appropriate contribution to supporting the LEP growth plan.



Judith Ashton Associates consider that the council has not provided evidence
that a robust framework within which co-operation could be monitored has been
established and there is no evidence that engagement has been on-going,
collaborative and diligent. Also, there is no memorandum of understanding or a
jointly prepared strategy presented as evidence of an agreed position in either
DTC document.



Judith Ashton Associates argue that the borough does not have a 5 year land
supply and therefore should work with neighbouring authorities, under the duty to
co-operate, to address this.

2. Rebuttal
2.1

The Duty to Cooperate relates to activities prior to submission and is a separate
test to the test of soundness. The Plan was submitted for independent
examination on 9 October 2014 and at that point its preparation ceased and its
examination began. Events occurring after 9 October 2014 are not directly
relevant to the discharge of the Duty to Cooperate since the Duty had to be
complied with prior to submission. The Inspector’s task is to assess whether it is
reasonable to conclude that the council ‘complied’ with the Duty to Cooperate
when preparing the Plan, in so far as the Plan relates to ‘strategic matters’.

2.2

The council’s approach to establishing its OAN and the assumptions that
underlie it are outlined in the Housing Topic Paper (TP01) in relation to the
evidence base when the Plan was submitted. This position has since been
updated in the Housing Needs Statement (Aug 2015, PS/02/47) and the
council’s statements in relation to Issue 3 of the Inspector’s key issues.

2.3

At the time of submission, there were no strategic matters likely to have a
significant impact on two or more planning areas which had not been addressed
through the Duty to Cooperate, as set out in the Duty to Cooperate Statement.
In order for the OAN to be a Duty to Cooperate issue, the Plan would have to
have been prepared on the basis that it was not meeting the OAN for the
borough or some other LPA would have had to have made representations that
the Plan should meet some unmet need from that LPA’s area. In either case
any such under-provision would need to be of a nature that it would result in
development likely to have a significant impact on two or more planning areas.
However, the Plan was prepared on the basis that it was meeting what the
council considered to be its OAN. Whilst some objectors in their pre-submission
representations took a different view of the OAN, this was not accepted by the
council. The different views about the OAN are a matter relating to soundness
rather than a matter relating to the Duty to Cooperate. The Council did not
expect any neighbouring authority to meet any identified unmet need.
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Conversely no neighbouring authorities have stated that they expect
Basingstoke and Deane to meet their needs.
2.4

Representors have referred to the fact that during their local plan examination in
December 2014, Test Valley BC requested an officer view of the council’s
position whether it would be able to help the TVBC shortfall in affordable
housing OAN (86 houses short pa). However, this request was made after the
Plan had been submitted and so is not a matter which relates to the Council's
discharge of the Duty to Cooperate.

2.5

In relation to meeting the under-provision in London, the findings of the
Inspector’s report on the Further Alterations to the London Plan (FALP) was not
published until November 2014, after submission of the Local Plan. Prior to this
date, there was no indication that London’s needs would not be met by London.
The FALP was prepared on the basis that it would accommodate all of the
growth to meet London’s needs within its own boundaries (see paragraph 10 of
the FALP Inspector’s report). Relevant extracts of the FALP Inspector’s report
are included in Appendix A. The council consulted the Mayor of London as part
of the pre-submission consultation undertaken on the Plan but no
representations were received in response. There was nothing therefore to
suggest that there was any strategic matter arising in relation to London's needs
that should be addressed by the council under the Duty to Cooperate. The
council could not be expected to address issues which had not come to light
prior to submission of the plan.

2.6

Since submission, the council has attended the London summit on 19 March
2015 to discuss arrangements for coordinating future discussions on strategic
needs, including housing, across the wider south east. The council continues to
be involved in these discussions.

2.7

It is understood that there will be a further summit in December 2015 confirming
the engagement arrangements. At present, the Mayor is committed to meeting
London’s housing needs in the capital itself and although London may need to
look at options for meetings its needs beyond its boundary, there is, as yet, no
agreement as to how the housing needs of London may be addressed more
widely. This issue was recently considered by the Inspector at Canterbury’s
examination in public, who concluded it would be premature to plan with any
certainty about whether or how the London effect would impact upon the
borough:
“The possibility that London may not be able to accommodate all its housing
needs arose in the Report of the Inspector who examined the Further
Alterations to the London Plan, published in November 2014. The
Mayor/Greater London Authority have begun a process of dialogue with
Councils in the South East in which Canterbury are participating and will no
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doubt continue to do so as appropriate. However, the aim of boosting
significantly the supply of housing would not be best served by delaying the
Plan until it is clear whether Canterbury should be in receipt of any unmet
needs. This should be considered in a future review of the Plan if necessary.1”

2.8

In relation to any undersupply in Surrey and the wider Berkshire area, since
submission the council has discussed housing need with its neighbouring
authorities as required by the guidance and therefore any more local
implications of any wider issues will be addressed through these discussions.

2.9

In terms of the criticism regarding the lack of evidence of on-going, collaborative
and diligent discussions, the Duty to Cooperate statement and update (CD08
and PS/02/24) provides a clear summary of the detailed collaborative working
that has taken place over the plan’s evolution. Whilst the Duty to Cooperate
statement does not comment on every detailed issue discussed, such as the
detailed elements of the plans approach to its housing requirement or how this
has related to the approach adopted by adjacent authorities, such issues are
clearly inherent within wider discussions, particularly in terms of housing need,
as reflected in the detailed comments received from neighbouring authorities in
relation to such elements as migration assumptions etc. The guidance in the
duty provides a suitable framework for collaboration against which monitoring
has been established. Memorandums of Understanding of been produced
where suitable, as stated in the duty statement such as with Thames Water and
Environment Agency, and also Hampshire County Council in their role as
highways authority. Such statements have been published and do not need to
form part of the Duty to Cooperate statement itself.

2.10

In terms of five year supply, the Council considered that it had a supply of 5.3
years when the Plan was submitted (Table 12 of the Housing Topic Paper
TP01, page 42). This used the Liverpool method of calculating supply. As
outlined in the Updated Housing Land Supply Statement (PS/02/43) this is
considered a suitable approach given recent market conditions and the high
levels of housing delivery required in the borough. National guidance also
indicates that a method other than Sedgefield can be used to calculate land
supply. As the trajectory in the Housing Topic Paper showed, at the time of
submission all but 63 dwellings of the 717 dwellings under supply from 2011
would be made up by the projected completions in the next 5 years. Those 63
dwellings would then be achieved within the following year (i.e. by 2019/20
instead of by 2018/19). The scale of under supply not met within the next 5
years was not realistically a “strategic matter” that itself would engage the Duty

1

Canterbury District Local Plan - Note on main outcomes of Stage 1 hearings. Inspector: Mike Moore BA (Hons)
MRTPI CMILT MCIHT. 10 August 2015
https://www.canterbury.gov.uk/planning/planning-policy/local-plan/
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to Cooperate. It was considered reasonable for the council to take the view that
the under supply would be addressed by the Plan’s housing provision rather
than expecting its neighbours to make provision for that housing. This was a
legitimate planning judgment made by the council in formulating the Plan. Whilst
views may differ over the period in which any shortfall should be addressed, this
is a matter relating to soundness rather than non-compliance with the Duty to
Cooperate.
2.11

In terms of the Local Enterprise Partnership, they have expressed broad
support for the Plan as outlined in the council’s response to Inspector’s key
Issues (paragraph 2.3.2). They also responded positively to the proposed
modifications consultation in June 2015, with support for both the revised
housing number and the jobs target.

2.12

In light of the above, the council considers that it has fulfilled the Duty to
Cooperate by engaging constructively, actively and on an on-going basis during
the Plan preparation process, and it continues to do so.
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Appendix 1- Extracts from the EiP Inspector’s Report from the Further Alterations
to the London Plan
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